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IN THE COURT OF THE SESSIONS JUDGE ::::UDALGURI 

 Present : Sri Chatra Bhukhan Gogoi,  
     Sessions Judge,  
     Udalguri.  
 

Crl. Appeal No. 4/2019 

 

   1. Sri Bireswar Deka, 

2. Sri lambudhar Deka,  

3. Sri Ranjit Das (Deka), 

4. Sri Putul Das,  

5. Sri Deben Das 

...........................Accused/Appellants. 

     -Vs-  

   State of Assam…………...……………Respondent.  

Appearance: 

 For the appellants    : Mr. Rameswar Das, Advocate. 

 For the respondent: Mr. Arabindra Basumatary Public Prosecutor  

 Date of hearing      : 28.1.2021 & 8.2.2021. 

 Date of judgment   : 15.2.2021. 

 

J U D G M E N T 

 

1. This is an appeal U/S 374 Cr. P.C. assailing the judgment and order 

dated 15.2.2019 passed by learned SDJM (S), Udalguri in GR case No.831/15 

convicting the appellants U/S 143/325 IPC and sentencing them to undergo 

SI for 6 (Six) months  each for offence U/S 143 IPC and to undergo rigorous 

imprisonment for 2 (two) years each U/S 325 IPC and to pay fine of 

Rs.10,000/- (Rupees ten thousand) each I/d for another two months each.  

 

2. The facts of the case, as narrated in the FIR, in brief, is that on 

18.8.2015 one Thaneswar Boro lodged an FIR in Bhergaon Police Out-Post 

under Tangla PS alleging, inter-alia, that at about 11 AM the accused persons 
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named in the FIR assaulted his father without any rhyme and reason in the 

public meeting held in the house of Purna Sarania of Panikheli village causing 

him senselessness on the spot. Accused persons also allegedly assaulted 

Phephe Boro and Habang Boro. Hence the case for taking action in accordance 

with law. 

 

3. Following the information, police entered the same in the general diary 

vide GDE No.270 dated 18.8.2015 and forwarded the FIR to O/C, Tangla PS for 

registering a case. Accordingly, Tangla PS got a case registered being Tangla 

PS case No. 94/2015 U/S 143/342/325 IPC and in the meantime, Sub Inspector 

Someswar Boro was entrusted to investigate the case. 

 

4. During the course of  investigation, police  visited the place of 

occurrence, drew sketch map, recorded the statements of the witnesses U/S 

161 Cr.P.C., sent the victim for medical examination and on conclusion of 

investigation police finally laid the charge sheet against accused namely, 

Bireswar Deka, Kumud Chandra Rabha, Lambudhar Deka, Putul Das, Nakul 

Deka (Das), Keshab Deka, Deben Deka, Chandra Thakuria, Tarini Ranjan Deka, 

Nitu Sarania and Ranjit Das (Deka) U/S 143/342/325 IPC with a view to face 

trial. 

 

5. In the course of time, when all the accused entered their appearance in 

court, all the particulars of the case were duly furnished as required U/S 307 

Cr.P.C. Thereafter, the learned SDJM(S) vide order dated 19.10.2016 framed 

charges U/S 143/342/325 IPC. Particulars of the offences on being read over 

and explained accused persons pleaded not guilty and claimed trial.  

 

6. In the course of trial, prosecution examined as many as 10 (ten) 

witnesses namely- Thaneswar Boro as PW1, Purna Sarania as PW2, Mebla Boro 

as PW3, Habang Boro as PW4, Soniram Boro as PW5, Chiniram Baruah as 

PW6,  Nageswar Boro as PW7, Bisti Kachari as PW8, Umeswar Boro as PW9 

and Dr. Bimal Kalita as PW10.  
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7. At the end of prosecution evidence, the learned SDJM(S) having heard 

the learned counsel appearing for both sides and perusing the evidence and 

documents on record, finally passed the impugned judgment acquitting 

accused Sri Chandra Thakuria, Sri Bireswar Deka, Sri Nitu Sarania, Sri Kumud 

Chandra Rabha, Sri Lambudhar Deka, Sri Deben Deka, Sri Keshab Deka, Sri Sri 

Ranjit Das (Deka), Sri Putul Das, Sri Tarini Ranjan Deka and Sri Nakul Deka 

(Das) from the charge U/S 342 I.P.C. and accused Sri Kumud Ch andra Rabha, 

Sri Nakul Deka (Das), Sri Keshab Deka, Sri Chandra Thakuria, Sri Tarini Ranjan 

Deka and Sri Nitu Sarania from the charges U/S-143/342/325 I.P.C. 

However,learned SDJM convicted accused Sri Bireswar Deka, Sri Lambudhar 

Deka, Sri Putul Das, Sri Deben Deka and Sri Ranjit Das (Deka) U/S 143/325 

I.P.C. and, accordingly sentenced them to undergo 6 (six) months simple 

imprisonment each U/S 143 IPC and rigorous imprisonment for 2 (two) years 

each U/S 325 IPC and to pay fine of Rs.10, 000/- (Rupees ten thousand) each 

for the offences i/d  Simple imprisonment for another two months. 

8. Being highly aggrieved and dissatisfied with the impugned judgment, 

the appeal has been preferred amongst the following grounds:-  

(i) The learned trial court erred in law and facts in convicting the appellants. 

(ii) That the learned trial court convicted the accused persons based on 

contradictory and inconsistence evidence of PW3, the alleged injured witness 

and thereby arrived at a wrong finding. 

(iii) That the learned trial court relied on the evidence of the victim PW3, 

stating that his evidence is fully corroborated by evidence of PW6 and PW7 

whereas the learned trial court arrived at such a conclusion on wrong 

appreciation of evidence of PW6 who in his cross-examination,stated that the 

incident of assault took place in the courtyard of Purna Saharia. At that time, 

he was outside the place of occurrence and there were about thirty persons 

apart from the accused persons present on the spot and the courtyard of 

Purna Saharia could not be seen from outside. Therefore, evidence of PW6, in 

fact, did not corroborate the evidence of PW3, where the alleged occurrence 

took place. It is also pleaded that the evidence of PW7, Nageswar Boro also do 

not corroborate the evidence of PW3 as, in his cross-examination he stated 

that he reached the spot five minutes late and there was boundary wall in the 
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courtyard of Purna Saharia. Therefore, he could not say in whose hands there 

were bricks and lathis as he saw the incident from a distance where there was 

a gathering of about 40 persons. Therefore, the version of PW6 and PW7 in no 

manner corroborates the evidence of injured Mebla Boro. Therefore, the 

learned trial court comes to a wrong finding/conclusion which is liable to be set 

aside/quashed.  

(iv) That in paragraph 28 of the judgment, the learned trial court observed that 

the I.O.P W 9, in his cross-examination stated that the injured did not tell him 

that Bireswar and Lambu assaulted him but in his statement U/S 161 Cr.P.C., 

injured Mebla stated that Bireswar Deka assaulted him on his hand with 

wooden stick, whereas, in his statement U/S 161 Cr.P.C. and in his deposition 

in court stated the name of accused Bireswar Deka. In his examination in-chief 

PW3 stated that he stated before I.O. that Bireswar Deka and Lambu assaulted 

him but I.O. denied the same. So, learned trial court failed to appreciate the 

evidence in right perspective as the judgment of conviction was recorded on 

the basis of uncorroborated and contradictory testimony of the prosecution 

witnesses which is liable to be set aside.  

(v) That as per Section 141 IPC, a person cannot be punished U/S 143 IPC if 

the object of the assembly is not unlawful. So, accused persons forming such 

assembly cannot be convicted/punished U/S 143/147 or 149 IPC. ,Since in the 

present case, there is no such credible evidence to show that the assembly 

was unlawful.  

(vi)It is arduouslycontended that the assembly took place for good intention of 

settling the matter of Nitu Sarania causing accident of a minor girl and accused 

persons attended the meeting with that good object. So, there is no element of 

unlawful object or ill intention of the accused persons to be punished U/S 143 

IPC. As such, the findings of the learned trial court is unjust and wrong.  

(vii) That as deposed by PW2, injured Mebla Boro appeared in his residence 

along with other persons demanding to convene a meeting then and there 

following which there was heated exchange of words which resulted into 

incident of assault and counter assault and, as deposed by PW8, informant side 

was demanding compensation from the accused. So, differences developed 

between both sides and assault took place and as deposed by PW5 the 
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accused persons did not attend the meeting but they appeared in the house of 

Purna Sarania. So, there was altercation and unprecedented free fight between 

the two groups but there was no unlawful assembly. 

(viii) That as deposed by PW1, Thaneswar Boro, son of informant Mebla Boro 

he was not present at the time of incident but he was informed by his uncle 

and maternal aunt. Moreover, FIR was lodged after 3/4 days of the occurrence 

but there was no explicit explanation of delay in lodging the FIR. PW4 Habang 

Boro stated that as soon as they arrived in the house of Purna Sarania accused 

persons attacked Mebla Boro with lathi but in his cross-examination, he stated 

that many people were present in the house of Purna Sarania and he could not 

say the name of the persons who assaulted Mebla Boro, because 30/40 

persons were gathered in the house of Purna Sarania and he could not say 

who assaulted him in the said incident. He further stated that he reached the 

place of occurrence after the assault was over. So, he is not a credible witness 

of the prosecution. In his examination in-chief, PW5 stated that Mebla Boro 

was assaulted by one Girish. PW8 Bisti Kachari also deposed that there were 

40/50 persons assembled at the house of Purna Sarania and he could not say 

who was carrying what kind of materials like brick, lathi etc and quarrel took 

place over the demand of compensation by the informant side. Moment he 

entered in the house of Purna Sarania, he saw the fight between the parties 

but could not say who assaulted Mebla Boro. Doctor PW10 also deposed that 

nature of weapon was not mentioned in the medical report and injury caused 

may be due to fall on hard substance. PW9, investigating officer deposed in his 

cross-examination that he did not make any seizure in the case.  

(ix) That the learned trial court convicted the accused/appellants solely on 

imaginary and concocted grounds but acquitted seven other accused persons 

relying on the same set of evidence only on the basis of surmises and 

conjectures. Placing reliance on the statement of accused U/S 313 Cr.P.C. is 

also another lapse in the judgment as no conviction can be sustained by 

relying on the statements of accused recorded u/s 313 Cr.PC. It is contended 

that the judgment of the learned trial court is perverse based wholly on no 

evidence at all. So, the impugned judgment is liable to be set aside and 

accused are liable to be acquitted. 
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9. Points for determination:- 

Whether the learned trial court eared in law and fact and failed to appreciate 

the evidence and documents on record in right perspective and record a wrong 

judgment of conviction against accused Sri Bireswar Deka, Sri Lambudhar 

Deka, Sri Putul Das, Sri Deben Deka and Sri Ranjit Das (Deka) U/S 143/325 

IPC on the basis of surmises and conjectures and the same is liable to be 

interfered with by this court in appeal ? 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

10. I have heard assiduous arguments of the learned lawyers appearing for 

the appellants as well as for the respondent/State. 

11. On careful consideration of the impugned judgment, it is seen that the 

learned trial court recorded the judgment of conviction U/S 143/325 IPC 

against accused Sri Bireswar Deka, Sri Lambudhar Deka, Sri Putul Das, Sri 

Deben Deka and Sri Ranjit Das (Deka) relying on the evidence of PW2, 3, 6 

and 7. In the impugned judgment, the trial court held that the evidence of 

PW3 has been fully corroborated by the evidence of PW2, 6 and 7 in material 

particulars as regards the presence of accused persons in the house of Purna 

Sarania (PW2). It was also held that the presence of the accused persons at 

the place of occurrence is admitted by PW2 and other prosecution witnesses. 

So, identity of the accused persons on the spot is beyond doubt. Therefore, the 

injury sustained by the victim which is grievous in nature justifies punishment 

U/S 325 IPC. Accordingly, the trial court finally convicted accused Bireswar 

Deka, Lambudhar Deka, Putul Das, Deben Das and Ranjit Das (Deka) U/S 

143/325 IPC sentencing them to undergo 6 (six) months simple imprisonment 

each U/S 143 IPC and rigorous imprisonment for 2 (two) years each and to pay 

fine of Rs.10,000/- (Rupees ten thousand) each U/S 325 IPC I/d S. I. for 

another two months, but the learned trial court did not mention in the 

judgment whether any fine has been imposed U/S 143 IPC. The judgment is 

silent on this point which is inherently defective.  

12. On the other hand, the learned trial court acquitted all the accused 

persons namely- Sri Chandra Thakuria, Sri Bireswar Deka, Sri Nitu Sarania, Sri 

Kumud Ch. Rabha, Sri Lambudhar Deka, Sri Deben Deka, Sri Keshab Deka, Sri 
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Ranjit Das (Deka), Sri Putul Das, Sri Tarini Ranjan Deka and Sri Nakul Deka 

(Das) from the charge U/S 342 I.P.C.  

13.  Further, the learned trial court acquitted accused Sri Kumud Chandra 

Rabha, Sri Nakul Deka (Das), Sri Keshab Deka, Sri Chandra Thakuria, Sri Tarini 

Ranjan Deka and Sri Nitu Sarania from the charges U/S-143/342/325 I.P.C. 

and set them at liberty forthwith.  

14. On perusal of the charge, it appears that the learned trial court vide 

order dated 19.10.2016 framed charges against accused Bireswar Deka, 

Kumud Chandra Rabha, Lambudhar Deka, Putul Das, Nakul Deka (Das), 

Keshab Deka, Deben Deka, Chandra Thakuria, Tarini Ranjan Deka, Nitu 

Sarania and Ranjit Das (Deka) U/S 143/342/325 IPC. 

15. In the context of the charges framed, it is apposite to discuss first 

evidence of the prosecution witnesses on record to find out whether the 

decision of the learned trial court are correct being arrived at after proper and 

correct appreciation of evidence and documents on record.  

16. In the FIR dated 18.8.2015, Ext.1, it was alleged that there was a 

public meeting in the house of Purna Sarania at about 11 a.m. In the meeting 

accused Bireswar Deka, Kumud Chandra Rabha, Purna Sarania, Lambudhar 

Deka, Putul Das, Nakul Deka (Das), Keshab Deka, Deben Deka, Chandra 

Thakuria, Tarini Ranjan Deka, Nitu Sarania and Ranjit Das (Deka), were 

present but they, all of a sudden, surrounded the father of informant and 

attacked him with big wooden button, lathi etc. causing injury as a result of 

which he became senseless on the spot. Accused persons also allegedly 

assaulted one Fefe Boro and Habang Boro.  As a result of the injury sustained, 

the father of informant has been fighting for his life in treatment.  

17. On perusal of FIR (Ext.1), it transpires that as many as eleven persons 

were present in the meeting. Therefore, it is seen in Ext. 1 that there were 

more than five persons present in the meeting which is sufficient to constitute 

the offence of unlawful assembly as define U/S 141 IPC. However, in the 

context of the evidence on record and the findings of the learned trial court, it 

is to be seen whether ingredients of the offence U/S 141 IPC has been 

established by the prosecution so as to punish the accused persons U/S 143 

IPC. 
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18. In order to appreciate the matter it is useful to refer to the definition of 

Section 141, 143,325& 342 of the Indian Penal Code. 

Section 141 IPC 

141. Unlawful assembly —An assembly of five or more persons is designated 

an “unlawful assembly”, if the common object of the persons composing that 

assembly is— 

(First) — To overawe by criminal force, or show of criminal force, 1[the Central 

or any State Government or Parliament or the Legislature of any State], or any 

public servant in the exercise of the lawful power of such public servant; or 

(Second) — To resist the execution of any law, or of any legal process; or 

(Third) — To commit any mischief or criminal trespass, or other offence; or 

(Fourth) — By means of criminal force, or show of criminal force, to any 

person, to take or obtain possession of any property, or to deprive any person 

of the enjoyment of a right of way, or of the use of water or other incorporeal 

right of which he is in possession or enjoyment, or to enforce any right or 

supposed right; or 

(Fifth) — By means of criminal force, or show of criminal force, to compel any 

person to do what he is not legally bound to do, or to omit to do what he is 

legally entitled to do. 

Explanation —An assembly which was not unlawful when it assembled, may 

subsequently become an unlawful assembly. 

Section 143 in the Indian Penal Code 

143. Punishment —whoever is a member of an unlawful assembly, shall be 

punished with imprisonment of either description for a term which may extend 

to six months, or with fine, or with both. 

Section 325 in the Indian Penal Code 

325. Punishment for voluntarily causing grievous hurt.—Whoever, except in the 

case provided for by section 335, voluntarily causes grievous hurt, shall be 

punished with imprisonment of either description for a term which may extend 

to seven years, and shall also be liable to fine. 

Section 342 in the Indian Penal Code 

342. Punishment for wrongful confinement.—Whoever wrongfully confines any 

person shall be punished with imprisonment of either description for a term 
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which may extend to one year, or with fine which may extend to one thousand 

rupees, or with both. 

  

19.  In order to constitute the offence of unlawful assembly, the following 

essential ingredients are necessary- 

i) The assembly must consist of five or more persons, and  

ii) The common object of the assembly must be one or more of the object 

specified in the section.Now it is to be seen whether the prosecution has been 

able to establish the case against the appellants under section 141 IPC to hold 

them guilty under section 143 IPC. In this case, the prosecution altogether 

examined as many as 10(ten) witnesses including the informant, the alleged 

victim, Medical officer and investigating officer etc to substantiate its case.  

20. On a close scrutiny of the evidence of P.W.1 Thaneswar Boro, who is the 

informant it appears that the incident took place on 14th August 2015. 

According to him the reason behind convening the village meeting is that Nitu 

Sarania son of Purna Sarania caused a Bike accident causing injuries with the 

daughter of his aunt for which Nitu Sarania agreed to bear the cost of 

treatment of his cousin sister. So, a meeting was called in the house of Purna 

Sarania where his father was also present but instead of agreeing to bear the 

cost of treatment, accused persons jointly attacked his father with brick and 

lathi causing injuries. In the melee, accused persons also attacked Hebang 

Boro. 

21.  Having got this information, he along with his uncles visited the house 

of Purna Sarania and found his father in injured condition. They then 

immediately rushed his father to GNRC for treatment. In his evidence P W 2 

Purna Sarania deposed that the incident occurred on 7th August, 2015 at 3 

p.m. in his residence when Mebla Boro and some others appeared in his 

residence and demanded to hold the meeting then and there which ensued 

exchange of words and followed by assault and counter assault. But he has not 

clarified who assaulted Mebla Boro. 

22.  So, P. W. 3 Mebla Boro in unworthy of credit. He however, gave the 

information to his villagers about the meeting who have accordingly gathered 

in his house. But in the meantime, Mebla Boro along with some other persons 
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appeared in his house and demanded to hold the meeting then and there. As a 

result, there was heated exchange of words between them which turned into 

assault and counter assault between the parties. His attempts to control the 

situation went in vain. 

24.  P. W. 3 Mebla Boro, who is the victim deposed that the incident took 

place on 14thAugust, 2015 arount 8/9 a.m. in the morning. According to him 

when he along with others were returning home after the meeting at 

Kathalbari, accused persons restrained them in the house of Purna Sarania and 

at the instigation of Bireeswar Deka, all the accused persons assaulted him on 

his head with wooden lathi causing him injuries. Accused persons also 

assaulted Fefe Boro and Heabang Boro in the process. He was admitted in 

GNRC Hospital at Guwahati where he took treatment for one month and ten 

days. He also deposed in his evidence-in-chief that they tried to settle the 

matter amicably but accused persons did not come to a settlement. 

25. P. W. 4 Habang Boro who was also assaulted by the accused persons 

deposed that the incident took place at about 8/9 a.m.in the house of Purna 

Sarania. According to him he also accompanied Mebla Boro to the house of 

Purna Sarania to attend the meeting to discuss about the accident caused by 

son of Purna Sarania to nephew of Mebla Boro. But accused persons jointly 

attacked Mebla Boro with lathi causing him injuries. He was also assaulted by 

accused persons while he tried to intervene in the quarrel. 

26.  P.W. 5 Sonuram Boro who is the brother of P. W. 3 Mebla Boro 

deposed that he do not know who was responsible for the accident of Monika 

but stated that a village meeting was called regarding the accident. However, 

when none of the accused were present in the meeting some of them went to 

the house of accused. Then there was altercation in which Mebla Boro was 

assaulted by the accused Girish. But Mebla was somehow taken away from the 

hands of accused persons. 

27.  In his cross examination P W 5 stated that the meeting was called at 7 

a.m. and they left the meeting at 8 am. There were about 40 people gathered 

in the meeting. But he could not say who assaulted the injured as he reached 

the spot after the incident. Though he was also assaulted, but he did not take 

any treatment in the hospital. 
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28.  P. W. 5 Cheniram Boro deposed that when the accused did not appear 

in the village meeting they went to the house of accused in which there 

altercation wasfollowed by assault. According to him accused Lambu, Ranjit, 

Putul and Biresh assaulted Mebla Boro. 

29.  In his cross examination P W 5 however, deposed that the incident of 

assault took place at the house Purna Sarania and at that time he was in his 

residence. According to him there were about 30 persons present in the 

meeting.  

30.  P W 7 Nageswar Boro deposed that Mebla Boro was assaulted by 

accused persons at 10 am on 14thAugust 2015 when the son of Purna Sarania 

who caused the Bike accident did not attend the village meeting, they went to 

the house of Purna Sarania where the incident of “marpit” took place. But he 

reached the spot 5 minutes later. 

31.  In his cross examination he stated that at the time of incident he was 

in his residence at kathalbari. When he reached the house of Purna Sarania 

there were about 40 persons present in the meeting. According to him Mebla 

was assaulted by 11 persons. So, he did not restrain them. 

32.  P. W. 8 Bisti Kachari was not an eye witness as he stated that he heard 

about accused persons assaulting the father of informant. At the time of 

incident there were about 40/50 persons present. He further stated that he 

saw the incident of assault but he could not say who assaulted Mebla Boro. 

33.  P. W. 9 Umeswar Boro is the I O but his evidence is of no help for the 

prosecution case as his evidence was stereo type in nature. He had not seized 

any offending materials from the spot or send the offending instrument for 

obtaining scientific evidence from forensic expert during the course of his 

investigation. 

34.  P. W. 10 is Dr. Bimal Kalita according to whom Mebla Boro was treated 

in the Hospital from 14.08.2015 to 05-09-2015. According him C. T. Scan of 

brain was done and on examination he found grievous injury. The attendant 

told him that the patient was hit by brick. But in his medical report the nature 

of injuries were not specifically mentioned. He also opined that the nature of 

injuries may also be caused by fall on any hard substance. 
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35.  In the impugned judgment the learned trial court convicted accused 

Bireswar Deka, Lambudhar Deka, Putul Das, Deben Das and Ranjit Das (Deka) 

U/S 143/325 IPC and accordingly sentenced them to undergo 6 (six) months 

simple imprisonment each U/S 143 IPC and rigorous imprisonment for 2 (two) 

years each and to pay fine of Rs.10, 000/- (Rupees ten thousand) each for the 

offence U/S 325 IPC primarily on the basis of evidence of P W 3,PW 6 and P W 

7 backed by evidence of P W 2. 

36.  However, learned trial court acquitted all the accused namely- Sri 

Chandra Thakuria, Sri Bireswar Deka, Sri Nitu Sarania, Sri Kumud Chandra 

Rabha, Sri Lambudhar Deka, Sri Deben Deka, Sri Keshab Deka, Sri Ranjit Das 

(Deka), Sri Putul Das, Sri Tarini Ranjan Deka and Sri Nakul Deka (Das) from 

the charge U/S 342 I.P.C. 

37.  At the same time, the learned trial court also acquitted accused Sri 

Kumud Chandra Rabha, Sri Nakul Deka (Das), Sri Keshab Deka, Sri Chandra 

Thakuria, Sri Tarini Ranjan Deka and Sri Nitu Sarania from the charges of this 

case U/S-143/342/325 I.P.C. 

38.  On careful examination of the evidence of the prosecution witnesses as 

discussed above, and the impugned judgment of the learned trial court it is 

seen that the learned trial court however, failed to assign any specific reasons 

which impelled the learned trial court to convict one set of five accused 

persons U/S 143/325 IPC and to acquit another set of six accused persons 

from the offences under section 143/325 IPC and while acquitting both set of 

accused from the charge under section 342 IPC. 

39.  In the FIR (Ext.1) it was stated that the incident occurred on 

14.08.2015 and in his evidence-in-chief P W 1 stated that the incident occurred 

on 14.08.2015. However, as admitted by P W 1 in his cross examination, he 

was not present at the time of incident which caused injury to his father. 

Therefore, P.W. 1 is admittedly not an eye witness to the occurrence. As such, 

the evidence of P W 1 is not worthy of credence being hearsay in nature.  

40. Moreover, the evidence of other prosecution witnesses namely- P W 3 

Mebla Boro who is the victim and P W 4 Hebang Boro another alleged victim 

also stated that they suffer injuries in the incident occurred around 8/9 a.m. 

which fact is contradicted by the evidence of P W 2 Purna Sarania in whose 
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house the incident took place. According to P W 2 the incident occurred on 

7thAugust 2015 at 3 p m. On the other hand, in his evidence P W 5 Sonuram 

Boro did not mention the date of incident but in his cross- examination he 

mention the time as 7 a.m. and told about the presence of 40/50 persons.  

41. Likewise, P W 6 Cheni Ram Boro and P W 7 Nageswar Boro also could 

not clearly state who the assailants who assaulted the victim Mebla Boro were. 

Though P W 6 stated that lambu, Ranjit and Biresh assaulted Mebla Boro but in 

his cross examination he stated that there were about 30 persons present 

there. Moreover, the evidence of P W 6 has not been corroborated by other 

prosecution witnesses in material particulars. Therefore the evidence of P W 

6&7 are also not sufficient to hold the accused persons guilty of unlawful 

assembly and assault. 

42.  Even the alleged victim Mebla Boro, P W-3 himself could not say who 

in fact assaulted him. He gave a general statement that all the accused 

persons collusively restrained him in front of the house of Purna Sarania and 

assaulted him badly with lathi on his head and other parts of body. When the 

very victim could not say the names of the accused persons who assaulted 

him, the prosecution case remain under the cloud of doubt as to the culprits 

involved in crime.In this context, this court found force in the contention of the 

learned counsel for the appellants that prosecution evidence 

isinconsistent,contradictory and unreliable because none of the prosecution 

witnesses have been able to give any clear and concrete evidence regarding 

the specific role played by each of them to ascertain their culpability.  

If the evidence of P.W. 5 Sonuram Boro is to be believed then it appears that 

Mebla Boro and others were the assailants because as deposed by P W 5 when 

none of the accused were present in the meeting some of them went to the 

house of accused. Then there was altercation in which Mebla Boro was 

assaulted by Girish. 

 

43. P W 1 deposed that accused persons jointly attacked his father with 

brick, lathi causing injuries. In the melee, accused persons also attacked 

Hebang Boro. But he is totally silent as to how many persons were present on 

the spot. He however, admitted that he is not an eye witness to the 
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occurrence. P.W. 2 Purna Sarania deposed that the incident took place at 

about 3 p.m. on 7th August, 2015. P. W. 3 Mebla Boro who is the victim is 

silent about the number of persons present at the time of incident.P. W. 4 

Habang Boro who is one of the alleged victim could not say how many persons 

were present at the time of incident. But in his cross examination P W 4 stated 

that the meeting was called at 7 am and they left the meeting at 8 am. There 

were about 40 people gathered in the meeting. But as deposed by P W 5 

Sonuram Boro there were 40/50 persons present at time of incident. As perP. 

W.6 there were 30 persons present.As deposed by P W 7 Nageswar Boro 

there were 40 persons present and he reached the spot after about five 

minutes late. As stated by P. W. 8 Bisti Kacharithere 40/50 persons present. 

Therefore it is anybody’s guess how the informant zeroed down/identified only 

11 accused person out such a huge gatherings that too without specifying who 

played what role in the alleged incident. Moreover, from the prosecution 

evidence on record it also very difficult/impossible to separate only 5(five) 

persons and to hold them guilty for the offences under section 143/325 IPC by 

acquitting the other set of accused as held by learned trial court.     

 

43.  Though P W 6 Cheni Ram Boro claim that he saw accused Lambu, 

Ranjit, Putul and Biresh assaulting Mebla Boro but in his cross examination he 

stated that at the time of incident he was outside then and apart from the 

accused persons there were about 30 no’s of other persons present at the 

place of incident,  

44. Similarly P W 7 Nageswar Boro also stated that he reached the spot five 

minute late after the incident. As such, the evidence of PW 6 & 7 are also not 

worthy of credit to place any reliance on their evidence being not eye 

witnesses. When there were 30/40 no’s of persons present at the spot and 

when none of the prosecution witnesses have been able to identify the persons 

who in fact assaulted the victim, it is totally unsafe to record conviction 

particularly when the evidence of P W 6 & 7 are not worthy of credit being not 

eye witnesses. Therefore as rightly contended by the learned counsel for the 

appellants the trial court convicted the appellants of wrong premises without 

proper appreciation of evidence on record. 
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45.  The injuries sustained by victim Mebla Boro may be grievous one, but 

prosecution witnesses could not prove beyond all reasonable doubt how he 

suffered the injury and who were the persons responsible for causing him 

injury having common intention. Suffering injuries by fall on any hard 

substance in the melee also cannot be ruled out as deposed by Medical officer. 

46.  Therefore, the judgment of conviction of accused Bireswar Deka, 

Lambudhar Deka, Putul Das, Deben Das and Ranjit Das (Deka) U/S 143/325 

IPC sentencing them to undergo 6 (six) months simple imprisonment each U/S 

143 IPC and rigorous imprisonment for 2 (two) years each and to pay fine of 

Rs.10,000/- (Rupees ten thousand) each U/S 325 IPC I/d S. I. for another two 

months as recorded by the learned trial court is clearly held to be 

unsustainable in law and fact being based on vague, unclear and hugely 

contradictory evidence. The evidence of P W 1, P W 4, P W 5, P W 6, P W 7 

and P W 8 not being eye witnesses to the alleged occurrence no reliance can 

be placed on their evidence. 

47. Separating/Identifying only five persons as guilty for the offences u/s 

143/325 IPC by the learned trial court is not backed by any credible evidence 

and good reason. The evidence adduced by the prosecution witnesses are 

exaggerated evidence adduced only to rope the accused persons with the 

crime as the evidence of P W 2 Purna Sarania paints a completely different 

picture then the evidence of other prosecution witnesses because it was the 

alleged victim Mebla Boro and others who trespassed in to the house of Purna 

Sarania. Therefore,Melba Boro and others only committed criminal trespass in 

the house of informant rather than the present appellants.  

48. It can well be gathered from the evidence of the prosecution witnesses 

that the initial object of the assembly may not be unlawful as they gathered at 

Kathalbari only to discuss about settlement of compensation for the accident 

caused by son of Purna Sarania to cousin sister of the informant. When none 

appears in the meeting from the side of Nitu Saranaia then victim Mebla Boro 

went to the house of Purna Sarania along with others and demanded the 

meeting then and there which ensued heated exchange of words between 

them which finally culminated into assault and counter assault by both sides. 

49. Therefore, who is the aggressor of the incident remain under the cloud 
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of doubt. But the fact remains that the incident occurred in the house of P W 2 

Purna Sarania which is a different place. Most pertinently, it is totally unclear at 

whose instance, the incident occurred. 

50.  As it appears the prosecution has suppressed the material/actual fact 

because from the evidence of prosecution witnesses, it is not clear to establish 

the fact that accused persons by forming an unlawful assembly committed the 

offence of assault to Mebla Boro with their common intention causing injuries 

to Melba Boro. For the arguments sake, even if it is assumed that accused 

persons caused grievous injury to Mebla Boro then also prosecution evidence is 

insufficient to hold the appellants/accused persons guilty under section 

143/325 IPC in view of hazy and unclear evidence. 

51. In view of the foregoing discussion and reasons this court is unable to 

accept/agree with the findings/reasoning of the learned trial court. In the 

result, the impugned judgment of conviction recorded by the learned trial court 

u/s 143/325 IPC is set aside and accused/appellants are directed to be set at 

liberty forthwith. 

52. Let G. R. Case No 831/2015 of the court of learned SDJM, Udalguri 

along with a copy of this judgment be sent back for information and necessary 

action.   

53. Given under my hand and the seal of this court on this the 15thday of 

February, 2021.  

 

  Dictated and corrected by me      Sessions Judge,  

            Udalguri.  
 

           Sessions Judge,  
 
               Udalguri. 
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